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isiana in the administration of justice, so far as those laws were 
applicable to the condition of things, and were not repealed or 
modified by any order of the governing power. The right of the 
governing power to make laws by which the government should 
be administered, and which of course should be the guide and 
rule of its officers and courts in administering, was never doubted, 
much less was any question of its right in this respect entertained 
by the courts, themselves the creations and servants of the same 
power by the same right. 



RECENT AMERICAN DECISIONS. 
Supreme Court of Michigan. 



The rule that an unincorporated association cannot take by devise or gift, ap- 
plies only to land or to personalty where a permanent trust is created. There 
is no incapacity to take an absolute, unconditional bequest of personalty. 

The case of Owens vs. Missionary Society, 14 N. Y. Sep. 380, dissented from. 

The statute of Michigan, relating to religious corporations, does not apply to 
foreign religious corporations. 

The opinion of the court was delivered by 

Campbell, J. — Benajah Ticknor made his will, providing for 
the investment of certain moneys, in which his widow was to 
have a life interest. Upon her death that fund was bequeathed 
in equal shares to the Domestic and Foreign Missionary Society 
of the Protestant Episcopal Church in the United States, the 
American Bible Society, the Seaman's Friend Society, the So- 
ciety for the Relief of Widows and Orphans of Deceased Cler- 
gymen of the Protestant Episcopal Church in Boston, Massachu- 
setts, and the Tract Society of the Protestant Episcopal Church 
in the United States. The first four societies are incorporated 
under the laws of New York and Massachusetts. The Tract So- 
ciety is a New York society, not incorporated until quite recently, 
and since the application to the Probate Court. 

The executors having applied to the Probate Court of Wash- 
tenaw County, where the will was admitted to probate, showing 

i We aro indebted for this case to the courtesy of W. R. Ronalds, Esq., of 
New York. 
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the decease of the widow, and asking for an order of distribu- 
tion, these legacies are contested by the next of kin as rendered 
invalid by the statute of 1855, entitled "An Act concerning 
churches and religious societies, establishing uniform rules for 
the acquisition, tenure, control, and disposition of property con- 
trolled or dedicated for religious purposes, and to repeal chapter 
52 of the Revised Statutes, 1 C. L. 660." The clauses supposed 
to be violated are the latter part of section 22 and sections 24 
and 25. It is provided in section 22, that no corporations for 
religious, ecclesiastical, educational, or charitable purposes, shall 
be recognised as existing by the common law, canon law, or by 
prescription, or in any other manner, except by express statute 
of the state. Sections 24 and 25 require certain formalities and 
conditions to be complied with before a devise or bequest to reli- 
gious orders or societies, or to be controlled by them, can be 
maintained. 

In order to determine whether this statute reaches the case 
before us, we must look beyond isolated phrases to the general 
tenor and design of the act itself. It has always been a rule of 
construction (and our constitutional provisions requiring the pur- 
pose of a statute to be indicated by its title is but an extension 
of this rule), that the application of particular provisions is not to 
be extended beyond the general scope of a statute unless such 
extension is manifestly designed. Legislatures, like courts, must 
be considered as using expressions concerning the thing they 
have in hand ; and it would not be a fair method of interpreta- 
tion to apply their words to subjects not within their considera- 
tion, and which if thought of would have been more particularly 
and carefully disposed of. We think this statute, when compared 
with the state of things before existing, has a plain and consist- 
ent meaning, which will not allow us to regard it as embracing 
foreign associations, unless they undertake to exercise their pe- 
culiar functions within our territory, as they might do if lawfully 
incorporated here. The general purpose of the statute is to 
revise the previous legislation concerning the incorporation of 
religious societies ; to require them to become organized in such 
a way as to have suitable trustees representing the societies, and 
more especially to cast off all pretence of corporate capacity 
derived from any authority or system of laws not known to our 
courts, and not subject to our supervision so far as all the tempo- 
ral possessions of the Church should be concerned. Having pro- 
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vided that all religious bodies assuming corporate existence and 
the control of property must be organized in such a way as is 
deemed safe and expedient under our statute, the law then pro- 
vides, in the same spirit, to prevent their obtaining gifts from 
private bounty by any means which would prevent the calm and 
deliberate action of the donor when in full and uncontrolled do- 
minion of his will and mental faculties. It is impossible to read 
the statute together without seeing its object to be the restriction 
and regulation of religious bodies exercising their functions here, 
and being therefore entirely within our legislative control so far 
as their temporal rights are concerned. 

Section 22 is chiefly devoted to an entire prohibition of the 
exercise of corporate functions by persons not incorporated by 
our law. And it is hardly necessary to suggest that we cannot 
impute to the legislature a design of reaching matters abroad 
and beyond our jurisdiction, or of denying corporations of other 
states rights which they have derived under lawful authority 
there. Section 28 prohibits the recognition of the canon or other 
ecclesiastical law, as a rule for the acquisition and government 
of property, again clearly relating to its operation in the state, 
because we have nothing to do with acquisitions abroad. To hold 
that after a series of sections consistently framed for the regula- 
tions of religious corporations here, the sections regulating par- 
ticularly the form and validity of donations for the benefit of 
such bodies were designed to reach a further class not in the 
remotest way referred to before, would be to introduce an ele- 
ment of incongruity, and to impute a degree of carelessness 
which the elaborate care previously evinced, shows could not have 
existed. It is undoubtedly true that some of the evils aimed at 
by the statute may be accomplished by the importunities of en- 
tirely foreign corporations. But such instances cannot be very 
frequent, and their remedy would be more appropriately intro- 
duced elsewhere. And language should be very clear, indeed, to 
justify us in finding it in the statute before us. The receipt of 
money under a will, and the institution of legal proceedings to 
recover it, cannot be regarded as the exercise of corporate fran- 
chises, such as are forbidden by the statute to any but domestic 
corporations. The law refers to such acts as a corporation is 
organized to perform, and not incidental proceedings having no 
necessary bearing upon the peculiar corporate operations. We 
think the foreign corporations mentioned in the will are entitled 
to receive the bequests made in their favor. 
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The bequest to the Tract Society is resisted on the farther 
ground that an unincorporated association has no legal capacity 
to take. 

We do not feel called upon in this case to examine into the 
vexed question of the extent of the judicial power of equity over 
charities. This will does not set apart property for any perma- 
nent purpose, nor does it purport to create any trust. It be- 
queaths certain money to an association without instruction con- 
cerning its use, and of course the money must be considered as 
devoted to its general uses. The articles of the society do not 
require money to be funded, but leave its application to be made 
at any time. The extraordinary powers of Chancery have sel- 
dom, if ever, been applied except to regulate permanent trusts 
requiring corporate or quasi corporate succession to expend the 
income of a fund designed to be perpetual. And the only ques- 
tion before us, is whether the legatees are so clearly designated 
that the executor can find them and pay the money into the pro- 
per hands, so as to be exonerated. 

It has been settled that a devise of land cannot be made to an 
unincorporated society by name. Mr. Kyd, referring to Lord 
Coke, says that this rule did not always exist, and that the reasons 
for its adoption are not easily ascertained : and remarks, " Per- 
haps, we must be satisfied with stating the rule as it is, without 
attempting to account for its origin:" 1 Kyd on Corp. 5, 6, 7. 

It is equally well settled, and for obvious reasons, that where 
an association is required to manage a permanent trust, it can 
only do so by corporate succession ; for an unincorporated body 
has no means of keeping up its existence except by the consent 
and continuous agreement of new parties, and it is at all times 
liable therefore to become dissolved. 

But there is very little authority for the claim that an unincor- 
porated body of persons may not take an unconditional bequest 
of personalty not charged with any permanent trust. It is said, 
indeed, in Owens vs. The Missionary Society of the M. E. Church, 
14 N. Y. 380, that nothing is better settled than that a devise or 
bequest to an unincorporated association is in general void as 
well in equity as at law ; and upon this remark, without further 
reasoning, it was held in that case without the interposition of 
some charitable use which might give a ground for the peculiar 
interposition of the Chancery jurisdiction over charities, a be- 
quest to such a society was void. But the authorities referred to 
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in sustaining this dictum, all related to devises or permanent 
trusts. Nor have we been able to discover any authority giving 
color to such a sweeping assertion. On the contrary, the law 
recognises the acts and contracts of unincorporated associations 
as among the commonest things coming before the courts, whe- 
ther with or without trustees and officers. Partnerships and un- 
incorporated joint stock companies do a large proportion of the 
business of every community. They take and transfer personal 
property by their associate name, and no one has ever doubted 
their capacity to take by bequest that which they may take by 
contract : De Mazar vs. Pybus, 4 Ves. 644 ; Stubbs vs. Sargon, 
8 M. & Cr. 507. 

Where bequests are made to unincorporated charitable associa- 
tions generally, and not for permanent purposes, the English 
courts have always upheld the bequests. They have not been 
sustained on the ground that they came within the extraordinary 
charitable jurisdiction. On the contrary, it has been held that 
when made for the general purposes of the society, the public 
have no concern with the legacies, and the Attorney-General is 
not a proper party, the money being at the entire and uncon- 
trolled disposal of the association. Whereas, if the bequests are 
made upon permanent uses, the society cannot take the money, 
and the Attorney-General must be before the court, and a scheme 
must be prepared placing the trust in other competent hands : 
Wellbeloved vs. Jones, 1 S. & S. 40 ; Wilson vs. Squire, 1 Y. & 
C. 654 ; Walker vs. Childs, Ambler 524, 1 Jarman on Wills. In 
other words, a bequest of money generally to an unincorporated 
society, is placed on the same footing, so far as regards its right 
to take to its own uses, as if it were incorporated. Similar bequests 
have been maintained where there has been no association what- 
ever, but where the will pointed out the means of identification. 
Thus, a bequest to the inhabitants of Tomhaven Row, in the 
parish Letteney, « was held sufficiently certain ; and when their 
names were ascertained, the money was ordered to be paid to 
them :" Rogers vs. Thomas, 2 Keen 8. The Inns of Court in 
England are mentioned by Mr. Kyd as remarkably ancient unin- 
corporated associations, which have retained their real estate by 
an ingenious succession of joint tenancies : 1 Kyd on Cor. 6, 7. 
It is well known that their valuable libraries and pictures are to 
a considerable extent derived from- bequests. The extent of 
Vol. XIII.— 18 
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their influence, and the fact of its legal recognition by the Eng- 
lish courts, are familiar to all. And if an incorporation were 
deemed at all necessary for the preservation of their valuable 
personal property, no one can doubt but that it would have been 
obtained long ago. That these bodies are not corporations is 
recognised fully by the authorities in Sharswood's notes to 1 Bl. 
25 ; Tomlyn's Law Dictionary, " Inns of Court." 

The great body of American decisions fully sustains the validity 
of bequests to unincorporated societies. It is true several cases 
refer to them as charities ; but it is not pretended that any 
American Court of Chancery can create a scheme which shall 
give corporate succession ; and if these bodies can take at all, it 
can only be because there is no inherent incapacity. The cases 
were fully cited on the argument, and it is not necessary to refer 
to them here. We have found no satisfactory authority which 
shows why an association capable of clear identification is not as 
capable of receiving a simple pecuniary bequest for lawful pur- 
poses, as a partnership of purchasing a stock of goods. The 
incorporation of the Tract Society since this controversy was 
begun, rendered it unnecessary to inquire into the names of the 
various officers. 

The bequest must be paid over to the corporation. The judg- 
ment of the Circuit Court is reversed with costs. And an order 
must be entered requiring a distribution among all the legatees 
named, and that direction be sent to the Probate Court accord- 
ingly- 

The validity of devises and bequests to an unincorporated society, for public 

to unincorporated societies has been or charitable uses, will be protected 

the subject of much discussion both in where the object is sufficiently specified 

England and in the United States, and and is capable of being carried into 

as the American authorities are not effect according to the intention of the 

cited in the case before us, we propose donor : Potter vs. Chapin, 6 Paige's Ch. 

briefly to refer to the principal of them, Rep. 650. So a devise of $1000 to an 

without intending, however, to discuss unincorporated society by name, was 

the vexed question of equitable juris- held good in King vs. Woodhull, 3 Edw. 

diction over charities. Ch. 79. See, also, Wright vs. Meth. 

In New York, a legacy of money to Episcopal Church, 1 Hoffman Ch. 203 ; 

an unincorporated town, for the pur- Shotwell vs. Mott et al., 2 Sandf. Ch. 

pose of building a town-house, was held 46 ; Banks vs. Phelan, 4 Barb. 89, and 

valid, on the ground that it was a cha- Hornbeck's Executor vs. Am. Bible So- 

rity, by Chancellor Kent : Coggeshall ciety, 2 Sandf. Ch. 133, where Vice- 

»». Pelton, 7 Johns. Ch. 292 ; and it was Chancellor Sandfobd appears to regard 

said that a gift or bequest of personalty the question as entirely settled, saying, 
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" there is nothing in the point that the 
unincorporated societies are incapable 
of receiving the bequests to them." 

In Owens vs. Missionary Society, 14 
N. Y. 385, however, the Court of Ap- 
peals went into an elaborate examina- 
tion of the subject, and arrived at a 
conclusion which appears very materi- 
ally to conflict with the cases previously 
decided in that state as well as else- 
where. The case was of a bequest of 
personalty absolutely to an unincorpo- 
rated society by name. The Surrogate 
found as a fact that the society claim- 
ing, which had been incorporated since 
the death of the testator, was the lega- 
tee intended by the will, and this fact 
was assumed in the Court of Appeals. 
Selden, J., in delivering the opinion 
of the court, stated the question to be 
simply as to the validity of the bequest, 
the subsequent incorporation of the so- 
ciety not affecting the point in issue. 
He then cites authorities for the posi- 
tion that a bequest to an unincorpo- 
rated society is in general void, and 
proceeds to argue that there cannot be 
an absolute bequest which will be good 
as a charity, for a charity implies a 
trust. In legal contemplation, " cha- 
rity" and "charitable use" are con- 
vertible terms. Therefore, a bequest 
simply to a society by name, can only 
be supported by implying a trust for the 
known objects of the society. He then 
discusses, with great clearness and 
learning, the nature of the jurisdiction 
over charities, and shows that the 
courts of New York have only those 
powers over the subject which are ex- 
ercised by the Court of Chancery in 
England independently of the preroga- 
tive of the Crown and the statute of 
43 Eliz. c. 4, which is not in force in 
New York : "As charitable uses, like 
all other uses, comprise a trust as well 
as a use, it is obvious that they are lia- 
ble at common law to two classes of de- 



fects, one affecting the trust and the 
other the use. To constitute a valid 
use, there must be in all cases, first a 
trustee legally competent to take and 
hold the property ; and secondly, a use 
for some purpose clearly defined." In 
the case before them, therefore, the 
court held the bequest void, though the 
reasons of the judges were not entirely 
identical, and Mitchell, J., dissented. 
This decision is cited as good law in 
Beekman vs. Benson, 23 N. Y. 309, but 
the exact extent in which it conflicts 
with the previous cases has not been 
defined. The extract we have made 
above speaks of charitable uses " at 
common law," but it is presumed from 
the course of reasoning and the report- 
er's syllabus, as well as from the pow- 
ers of the court, that the equitable ju- 
risdiction is meant to be included, and 
therefore that the courts of equity in 
New York are hereafter restricted in 
the support of charities to cases where 
a competent trustee has been named, 
and the trust has therefore vested. 
This is a material curtailment of their 
powers, and is opposed to the general 
current of decisions in the other states : 
Tappan vs. Deblois, 45 Maine 130, and 
the authorities there cited. 

In Pennsylvania the courts have from 
the earliest times treated religious and 
charitable associations with great libe- 
rality, and the legislature has on vari- 
ous occasions made specific statutes for 
their protection and encouragement. 
Thus, by the Act of 1731, all sales, 
gifts, or grants of lands or tenements 
in trust for churches, schools, alms- 
houses, &c, were ratified and con- 
firmed, and since then all religious and 
charitable societies have had a recog- 
nised associate and quasi corporate ex- 
istence in law : Phipps vs. Jones, 8 Har- 
ris 260 ; Brown vs. Lutheran Church, 11 
Harris 499. Bequests to unincorpo- 
rated societies, therefore, have been 



276 



IN RE TICKNOR'S ESTATE. 



held good: Witman vs. Lex, 17 
& Kawle 88; Zimmerman vs. Anders, 
6 Watts & Serg. 218 ; even when in 
trust for a permanent charitable use 
that was in itself indefinite, but where 
a power of defining was by the terms 
of the bequest Tested in the society : 
Pickering vs. Shotwell, 10 Barr 23. 
And where the bequest was simply to 
the society by name, and no purpose 
was defined or expressed, it was held 
good for the general use or purpose of 
the society ; Stbong, J., adopting a 
similar view to that of Selden, J., in 
Owens vs. Miss. Soc, and saying, " his 
intent is as plainly manifested as it 
would have been if he had expressly 
declared that the legacies should be 
applied to the very uses for which the 
association was created and for which 
it exists. We are not to be astute in 
defeating his benevolent purpose:" 
Evangelical Association's Appeal, 11 
Casey 316. 

The same doctrines have been held 
in most of the other states where the 
courts have had occasion to adjudicate 
upon them. Thus, in Vermont, where 
the decisions appear to rest partly "on 
the provisions of the constitution of 
that state which protects the interests 
of all religious societies or bodies of 
men "united or incorporated:" Smith 
vs. Nelson, 18 Verm. 546 ; Burr's Ex'rs. 
vs. Smith, 7 Verm. 278 : though an un- 
incorporated church cannot take land 
to be held in trust and the interest ap- 
plied to a charitable purpose : Stone, 
Ex'r., vs. Griffin, 3 Verm. 400. So in 
Maine : Tappan vs. Deblois, 45 Maine 
122. And where a bequest was made 
to charitable uses of a permanent fund, 
and after testator's death, but before 
the trial of the case, the society became 
incorporated, the bequest was held 
valid : Preacher's Aid Society vs. Rich, 
45 Maine 552. So in Iowa, Johnson 
et al. vs. Mayne et al., 4 Iowa 180 ; in 



Indiana, McCord vs. Ochiltree, 8 
Blackfd. 15 ; and in Connecticut, Ame- 
rican Bible Society vs. Wetmore, 17 
Conn. 187. And in the Supreme Court 
of the United States, in Beatty et al. vs. 
Kurtz et al., 2 Peters 566 (where, how- 
ever, some aid was considered to be de- 
rived from the Maryland Bill of Rights), 
the same rule was adopted, though the 
previous case of Baptist Association vs. 
Hart, 4 Wheaton 1, had been regarded 
as negativing the power of the court to 
sustain such bequests, and had in con- 
sequence received a great deal of unfa- 
vorable criticism : See 2 Kent's Comm. 
286, and Potter vs. Chapin, 6 Paige's 
Ch. Rep. 650. 

It will be seen from the fojregoing 
examination that the subject has been 
uniformly treated as governed by the 
law of charitable uses. The case be- 
fore us is the only one we have found 
which discusses on general principles 
the capacity of unincorporated societies 
to take personalty without reference to 
their religious or charitable character. 

It is said by Chtoch, J., in Am. Bi- 
ble Society vs. Wetmore, 17 Conn. 187, 
that by the common law "no title can 
be created by deed or devise so as to 
vest a present legal interest in any per- 
son, natural or artificial, which has no 
legal existence," and the principal au- 
thorities usually cited in reference to 
societies not incorporated, are Shep- 
pard's Touchstone 235, and Coke upon 
Litt. 95 a. But the former refers ap- 
parently, and the latter certainly, to a 
taking in succession. The words of 
Coke are, "but a colledgeof religious 
persons, chauntry priests, and such 
like, that are not lawfully incorporated, 
but only consist in vulgar reputation, 
have no capacity to take in succession. 
Therefore, Littleton added materially 
' if he had capacitie to take.' " And in 
Coke Litt. 3 a, it is said that the pa- 
rishioners, &c, of Dale "are not capa- 
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ble to purchase lands, but goods they tion, and should its doctrines be gene- 
are." And it would seem that an- rally adopted, it will have divested 
ciently they could take even lands : many cases, under an important branch 
Coke Litt. 3 a ; Burr's Ex'rs. vs. Smith, of law, of doubt and difficulty. 
7 Verml. 278. The principal case, J. T. M. 
therefore, is worthy of special atten- 
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THE COMMONWEALTH, VS. THE COMMISSIONERS OF TAXES OF THE 
CITY OF NEW YORK. 

The legislature of New York, by chap. 240 of the Laws of 1863, provided in 
substance that banks shall be liable to taxation on a valuation equal to the amount 
of their capital stock paid in or secured to be paid in, deducting the value of real 
estate. Held, that this tax was in substance a tax upon the property of the 
bank. 

The Bank of The Commonwealth having had a capital actually paid in of 
$750,000, had invested about, one-fourth of it in real estate and the balance in 
the securities of the United States. Held, that the case was governed by the 
principles laid down in 2 Black 620, and that so far as the securities of the 
United States were concerned, the act was unconstitutional and void. 

The opinion of the court was delivered by 

Nelson, J. — This is a writ of error to the Court of Appeals 
of the state of New York. 

The question involved is, whether or not the stock of the 
United States, in which the capital of the Bank of The Common- 
wealth is invested, is liable to taxation by the state of New York 
under an act passed by its legislature 29th April, 1863, or, to 
state the question more directly, whether or not that act imposes 
a tax upon these stocks thus invested in the capital of the bank ? 

A case between this bank and others, in the city of New York, 
and the Commissioners of Taxes, came before this court at the 
December term, 1862, in which it was determined that the capi- 
tal of the banks invested in the stocks of the United States were 
not taxable under the state laws. The case is reported in 2 
Black R. 620. The act of the legislature under which the tax 
was then imposed, provided that the capital stock of every com- 
pany liable to taxation, &c, " shall be assessed at its actual value 
and taxed in the same manner as the other personal and real. 



